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Reducing the Immigration Court Backlog and Delays

THE IMMIGRATION court system within the
Department of Justice’s Executive Office for
Immigration Review (EOIR) is in a state of
crisis. EOIR is currently managing the largest
caseload the system has ever seen.! Over
492,000 immigration removal cases are now
pending in the U.S. immigration courts, with
cases waiting an average of 1,071 days for

. . |
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their day in court. 2 The caseload more than re—

doubled between 2010 and 2016, from 223,707
to 492,978.
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JUDGES CURRENTLY
ON THE BENCH

The immigration court system is widely

recognized to be overstretched, backlogged,

and underfunded, with its resources lagging far behind
those provided to the front-line enforcement arms of the
immigration system. A wide range of experts and former
government officials have long recognized the need to
address this gap. Both the American Bar Association and
the Administrative Conference of the United States have
expressed concern that the immigration courts do not
have the resources necessary to deal with their
caseloads.® In January 2015, The Wall Street Journal and
other media reported on immigration court delays and the
re-calendaring of non-priority (non-detained and non-
border) cases for hearings in late November 2019—nearly
five years down the road. Editorials in the Houston
Chronicle, The Monitor, The Dallas Morning News,
Bloomberg Views, The New York Times, and the LA
Times highlight the growing backlog and the need for
additional funds for more judges.*

These delays leave asylum seekers and other immigrants,
waiting years for their day in court. The delays also
prolong the separation of refugee families—by years—
leaving the children and spouses of some refugees
stranded in dangerous situations abroad while they await
a grant of asylum. The backlogs resulting from insufficient
staffing and resources can also undermine the integrity of
the system by allowing individuals who have no claim to
relief to stay in the country for years while awaiting a court
date, exposing the system to potential abuse. A 2015 poll,

conducted for Human Rights First by the Republican
polling firm Public Opinion Strategies, confirms that over
three-quarters of voters in the most closely watched
Congressional Districts believe that Congress should
“increase the number of judges who serve on immigration
courts in order to help ensure fair and timely immigration
hearings for those who are fleeing persecution from other
countries.”

Recommendation

Add 150 Immigration Judges, and Support Staff, to
Reduce Delays and Backlog. To handle the incoming
removal caseload and reduce the backlog, the immigration
courts will need a total of 524 immigration judge teams. In
addition to the funding for 55 teams added in Fiscal Year
2016, an additional 75 immigration judge teams should be
added each year for two fiscal years, for a total of 150
additional teams. This overdue right-sizing of the
immigration courts would cost about $150 million and
would constitute a wise investment in the effectiveness,
fairness, and timeliness of the immigration removal
system. With this additional infusion of staff, funding for
the immigration courts would still amount to only about
4.10 percent of the overall $18.5 billion immigration
enforcement budget.®

As of June 2016, there were 273 judges on the bench,®
however funding has been allocated for 374 total
immigration judges. Therefore, funding for an additional
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150 judges is required to reach the 524 judges needed to
adequately handle current and incoming caseloads.

As currently funded judge teams are hired through FY
2017, the backlog will continue to grow well above half a
million pending cases.” The timeframe for eliminating the
current backlog depends in part on when judges are hired
and on the bench. If all currently funded 374 positions are
filled by the end of FY 2017 and two rounds of 75
additional judges are hired and hearing cases by the end
of FY 2019, the backlog will be fully addressed by FY
2023—all incoming cases thereafter will be heard within
one year on average.®

The Longstanding, and Rapidly Escalating,
Imbalance in Immigration Court Resources
and Staffing

While immigration enforcement budgets increased funding
and staffing for the immigration courts lagged far behind.®
Over the last five years, resources for immigration
enforcement, including Customs and Border Protection
(CBP) and Immigration and Custom Enforcement (ICE),
have more than quadrupled — from $4.5 billion in 2002 to
$20.1 billion in fiscal year 2016.1° Funding and staffing for
the immigration courts lagged far behind, increasing by
only 74 percent.!! The most recent DHS appropriations
legislation increased immigration enforcement funding to
record levels.*?

A wide variety of experts and former officials have
expressed concern about this funding imbalance and its
impact. In an October 2008 report, the GAO found, “The
growth in the number of immigration judges has not kept
pace with the growth in their overall caseload and case
completions.”*® Former George W. Bush administration
ICE Assistant Secretary Julie Myers Wood pointed out in
April 2011 testimony before the Senate Judiciary
committee, “Although resources to apprehend and detain
illegal immigrants have increased substantially over the
past several years, resources have not increased
proportionally for the immigration courts.”** In a 2015 op-
ed Wood noted that the backlog undermines both
immigration enforcement and due process, stating
“Adequate immigration court staffing is an essential
component of enforcement. With an appropriate number of
judges and staff, cases will be decided in a timely and fair
manner.”!> A Georgetown University report, based on an
expert meeting in 2014, concluded: “Immigration courts
remain chronically underfunded, particularly so in

comparison to increased funding given to other
enforcement activities. This has led to a court system that
is unable to keep pace with heightened demand and
extensive backlogs.” As David Martin, a law professor at
the University of Virginia who formerly served in several
key government posts under two Democratic presidents,
including general counsel to the Immigration and
Naturalization Service, recently explained: “You fund more
investigators, more detention space, more border patrol,
almost all of these are going to produce some kind of
immigration court case.”16

This resource imbalance has been exacerbated by the “fall
out” from sequestration, funding freezes, retirements of
immigration judges, and the time it takes the Department
of Justice to hire immigration judges, as well as the
number of cases originating at the southern border during
2014.Y The decision to prioritize cases originating at the
border, coupled with the pre-existing backlog, led the
immigration courts to re-calendar non-priority (non-
detained and non-border) cases for November 2019.8 To
address some of the hiring challenges, the Department of
Justice should be adequately resourced to hire additional
staff to manage the hiring of judges and other staff, and
DOJ leadership should prioritize hiring immigration judges
and expedite background processing for these hires.

Range of Diverse Officials and Experts Have
Long Called for Increased Court Staffing

Ten years ago, in an August 2006 outline of reforms for
the immigration court system, then Attorney General
Alberto Gonzales recommended that in order to “give the
immigration courts the resources needed to execute their
duties appropriately, the Department will seek budget
increases, starting in FY 2008, which will be aimed at
hiring more immigration judges and judicial law clerks....”
Little progress however was made following the Attorney
General's recommendations.®

At a 2006 hearing before the Senate Judiciary Committee,
the Honorable John M. Walker, then the Chief Judge of
the U.S. Court of Appeals for the Second Circuit, cited “a
severe lack of resources and manpower at the
Immigration Judge and BIA levels,” and recommended
that the number of immigration judges—then 215 for a
caseload of 170,000—be doubled:

| fail to see how Immigration Judges can be expected
to make thorough and competent findings of fact and
conclusions of law under these circumstances. This is
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especially true given the unique nature of immigration
hearings. Aliens frequently do not speak English, so
the Immigration Judge must work with a translator,
and the Immigration Judge normally must go over
particular testimony several times before he can be
confident that he is getting an accurate answer from
the alien. Hearings, particularly in asylum cases, are
highly fact intensive and depend upon the
presentation and consideration of numerous details
and documents to determine issues of credibility and
to reach factual conclusions. This can take no small
amount of time depending on the nature of the alien's
testimony.?°

A report issued by the American Bar Association’s
Commission on Immigration in 2010, authored by pro
bono attorneys at the law firm of Arnold & Porter LLP,
concluded that “the EOIR is underfunded and this
resource deficiency has resulted in too few judges and
insufficient support staff to competently handle the
caseload of the immigration courts.” The Administrative
Conference of the United States confirmed in June 2012
that the immigration court backlog and “the limited
resources to deal with the caseload” present significant
challenges. In 2014 two expert roundtables convened by
Georgetown University’s Institute for the Study of
International Migration called for increased resources for
immigration judges and the immigration court system to
reduce the growing backlog.?!

U.S. Congressman John Culberson (R-TX), recently
expressed his support for increased resources for the
courts, noting that, “The funding in this [FY 2016
appropriations] bill will help reduce the growing backlog of
cases that are holding up our courts and compromising
the rule of law.”?? Also in 2015, Republican Senator
Richard Shelby (R-AL) stated at a Senate Appropriations
Subcommittee on Commerce-Justice-Science (CJS)
hearing, “Significant improvements and reforms are
needed in our immigration court system in order to
address the approximately 440,000 pending cases... This
backlog equates to a waiting period of several years
before a case is heard. This delay is unacceptable.”??
Senator Barbara Mikulski (D-MD) later noted that the
FY2016 appropriation bill did not provide sufficient
resources to reduce the immigration court backlog.?*

Poll Confirms Support for Funding the
Immigration Courts

In a 2015 poll conducted for Human Rights First by Public
Opinion Strategies, a Republican polling firm, 78 percent
of voters in the most closely watched Congressional
Districts in the upcoming 2016 elections believe the
system needs to be strengthened to better protect
refugees and those seeking asylum. Over three-quarters
of voters in 25 of the most competitive congressional
districts, as well as voters in South Carolina and New
Hampshire, agree that Congress should “increase the
number of judges who serve on immigration courts in
order to help ensure fair and timely immigration hearings
for those who are fleeing persecution from other
countries.” Additionally, the survey found that 42 percent
of voters are more likely to vote for their Member of
Congress if they were to press for such action.?®

Impact of Delays on Refugees Seeking
Asylum

The delays and backlogs in the immigration courts have a
tremendous impact on refugees seeking asylum in the
United States. Through our partnership with law firms
representing asylum seekers, Human Rights First sees
first-hand the hardship that court backlogs and extended
processing times create for refugees—many of whom are
currently being given court dates several years away.
Those who do not have work authorization while awaiting
their immigration court dates are unable to support
themselves and their families.?® While they wait for their
claims to be heard, many asylum seekers remain
separated from spouses and children who may be in grave
danger in their home countries. For example:?’

m  Wife and Children of Christian Missionary
Stranded, Hiding from Boko Haram. “Joshua” is a
Christian missionary and social outreach worker from
Nigeria, a husband and the father of young children.
Boko Haram militants targeted him because of his
religious activities and his assistance providing
information about Boko Haram crimes to the police.
Boko Haram militants are believed to have shot
Joshua’s brother along with another guest at Joshua’s
home in Joshua’s absence. Boko Haram militants
later kidnapped Joshua himself. Released by security
forces who stopped his captors’ vehicle, but unable to
find protection in Nigeria, Joshua fled to the United
States after a period in hiding. At his first appearance

HUMAN RIGHTS FIRST



BACKGROUND REPORT

in immigration court, in late 2013, Joshua was
scheduled for a hearing on the merits of his case in
2016, where he was ultimately granted asylum.
Joshua’s wife and children remain in hiding. Joshua
fears for their safety and has begun the petition to
reunite with his family.

B Family of Syrian Asylum Seeker, Stranded and
Threatened by Bombing in Syria. “Ammar” fled to
the United States in October 2013 fearing persecution
due to his refusal to take part in the Syrian war. His
wife and two daughters went into hiding and his
youngest daughter cannot go to school because it is
not safe. His older daughter goes to school on
occasion but he constantly worries about her safety.
“When you hear every day from your daughters that
‘we want to come.” And they start to cry when they
hear the bomb noises, and it's ... horrible.” Without a
lawyer, the Asylum Division referred his case to the
immigration court, where he was scheduled for his
first court hearing in 2019. His new pro bono lawyers
are fighting to get an earlier date.

B Separation from Family Prolonged for Political
Activist and Torture Survivor. “Marcel” was forced
to leave his wife and children in Cameroon after he
was tortured on account of his political opinions. His
family left the capital city and is in hiding in a remote
village. “My daughter told me two years ago that if my
father doesn’t come get me, he is no longer my
father.” Marcel does all he can to reassure his family
that he is still fighting for them to be together.
Unfortunately, his weekly calls with them have
become less frequent. “Whenever | call them, they're
crying. | cry, the children cry, and it's really hard to
bear that.” After waiting three years for an interview,
the Asylum Division referred his case to the New York
immigration court, where he will likely wait several
more years for a hearing.

Lengthy court delays also increase the difficulty of
recruiting pro bono counsel, and without counsel, asylum
seekers and other applicants are much less likely to
secure relief.?2 The Association of Pro Bono Counsel,
which consists of the pro bono leaders of many of the
nation’s leading law firms, has explained that years-long
delays “make these cases difficult to place with pro bono
counsel, as they are typically wary of committing to a
matter that will not be heard for several years.”?° Noting
the negative impact of delays on the ability to recruit pro

bono counsel, the Association has urged funding to
eliminate the multi-year delays in the immigration courts
and the USCIS asylum office for all hearings and
interviews, not just those that originate at the border.3°

Failure to Adequately Staff Immigration
Courts Undermines Immigration
Enforcement and Integrity

In order to effectively secure the integrity of the asylum
and immigration systems the agencies responsible for
decision-making—EOIR and the Department of Homeland
Security’s United States Citizenship and Immigration
Services (USCIS)—must be properly staffed and
resourced to adjudicate cases in a fair and timely manner,
and to eliminate backlogs that can leave the system
vulnerable to abuse. Former ICE Assistant Secretary Julie
Myers Wood stated in her April 2011 congressional
testimony that “a properly functioning immigration court
system is critical to ensure that current immigration
enforcement efforts are working, and any future reforms
are successful.”3! In 2015 Wood wrote, “People who have
no legitimate claim for relief languish in the system - and in
the country - at taxpayer expense. At the same time,
people with strong claims - including those fleeing
persecution - now often wait years for their day in court.”3?

Russell Wheeler and Lenni Benson, the experts retained
by the Administrative Conference of the United States to
study the immigration court system, have described a
number of ways in which immigration court understaffing
and delays can undermine the integrity of the immigration
enforcement system. They point out that “[e]xcessive
delay degrades adjudication as memories fade” and that
“delay becomes a goal for some with no legitimate claims
to legal status, because it lets them remain in the country
for up to several years while their cases wait in the court
queue.” The Georgetown expert report also identified the
immigration court backlog as a challenge for the removal
system, stating: “Some unauthorized migrants may benefit
from the delays and remain longer in the country than they
should, but those with legitimate grounds for relief from
removal, such as many asylum seekers, remain in limbo
for unnecessarily long periods.” Wheeler and Benson
concluded, “There can be no effective and fair
enforcement of our immigration laws if the immigration
courts cannot keep up.” 33

In a 2015 article, the Bipartisan Policy Center concluded
that, “more judges would reduce the backlog, which would
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allow the enforcement system to function more efficiently
and help migrants receive a fairer hearing.”3

Improved Efficiency and Cost Savings

Increased funding for the immigration courts will promote
efficiency and may ultimately lead to cost savings. As
former Chief Judge Walker explained: “Adding resources
at the Immigration Judge and BIA levels will also reduce
the percentage of cases that are remanded by the courts
of appeals for further work by the Immigration Judge or the
BIA .... As these administrative judges have more time to
spend on each case, the quality of adjudication will
improve, and the need for remands will drop.”3®

Former Attorney General Alberto Gonzalez also believes
that investing in the immigration courts would make fiscal
sense. In an August 2014 piece in USA Today, he
emphasized that investing in our immigration court system
along with broader immigration reforms would save money
in the long run as well as “adhere to our principles of
fairness and justice.”3¢

Wheeler and Benson point out that excessive delay in the
immigration courts increases detention costs.®” The United
States currently spends over $2 billion on immigration
detention each year.38 More timely immigration court
proceedings would reduce the costs of detention.

More timely hearings may also lead to the increased use
of cost-saving alternatives to detention, as officials who
have continued to over-rely on the detention facilities may
be encouraged to shift to alternatives if removal cases are
not left stuck in the backlog. For example, the cost for an
appearance monitoring or support program would be
significantly less if an asylum seeker waits 6 months for a
hearing, as opposed to 3 years. While detention costs
roughly $126 a day per person on average, less costly
alternatives to detention are available.

A long backlog for non-detained cases also forces some
asylum seekers to make the difficult “choice” to stay in
detention, rather than seek release, because they fear that
the hearing date delays they will face if released will delay
their asylum grant, and as a result, their ability to petition
to bring their spouses and children to safety in this
country.

The Numbers

How many more immigration judge teams are actually
needed to both address the incoming cases as well as the
substantial and growing backlog of immigration court

cases? As of June the immigration courts are staffed with
273 immigration judges. Funding is currently allocated for
374 total immigration judges, which includes
Congressional funding in the FY 2016 budget for 55
immigration judge teams. The current budget level for the
immigration courts is $357.6 million.3°

In FY 2015 immigration judges in many courts completed,
on average, over 1,000 cases per year, with some
disposing of over 3,000 cases. Commenting on
overwhelming immigration court caseloads, former
Second Circuit Chief Judge Walker once remarked that a
single immigration judge “has to dispose of 1,400 cases a
year—or about 80 a week—a virtually impossible task.” In
its comprehensive 2010 study of the immigration court
system, the American Bar Association recommended that
immigration judges should handle no more than 700 cases
a year. EOIR has cited this study, noting that it “indicated
that judges for the Board of Veterans’ Appeals hear
approximately 700 cases each year per judge and the
Social Security Administration administrative law judges
decide approximately 500 cases each year per judge.” In
the calculations that follow Human Rights First factors in a
gradual shift to a case completion rate of 500 cases per
judge per year.

Experienced immigration judges, including those who
oversee the immigration judges’ union, recommend that
each judge can handle on average about 500 cases. They
note that federal judges handle roughly 400 cases a year,
with significant support from law clerks and other staff.#
They also point to the increasing complexity of cases in
recent years due in part to the many changes in the law.

Looking at the current caseload of the immigration courts,
which now exceeds 486,000 cases, the courts would need
funding for at least an additional 150 immigration judge
teams in order to both address incoming and priority
cases, as well as to begin to tackle the backlog in a
meaningful way.*?> EOIR must also hire all 374 currently
funded positions. Failure to take both actions will cause
the backlog to grow and remain for many years to come.

The bipartisan Senate immigration reform bill called for an
increase of 225 additional immigration judges—to be
staggered over three years (with 75 added each year).
Immigration court case levels have increased even since
that bill was passed in June 2013.4% Writing last summer,
about an immigration court caseload of 375,500, Daniel
Costa of the Economic Policy Institute recommended
tripling the number of immigration judges: “Congress could
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go a long way toward fixing the system by tripling the
number of immigration judges with an investment of $500
million—which is less than 3 percent of the $18 billion
spent annually on immigration enforcement.”#*

For fiscal year 2016, the Department of Justice requested
an increase of $60 million in order to add 55 immigration
judge teams to help adjudicate its caseload, which was
approved by Congress in the FY 2016 budget. According
to DOJ’'s FY 2016 Budget Request, “An 1J team consists
of an Immigration Judge, Language Specialist, Legal
Technician, Clerk, Law Clerk, as well as a BIA Attorney
and Paralegal for every two IJ teams, and one
administrative support position.” The Department of
Justice stated, “This enhancement will help 1J Teams and
attorneys adjudicate rising immigration caseloads resulting
from the increase in Southwest Border crossings.” This
increase should indeed help the courts address the
increased number of border cases, but additional
immigration judge teams are needed to make a
meaningful dent in the substantial backlog of cases and to
address cases that are not deemed to be a “priority”
because they did not originate at the border.

Other Steps that Can Improve Efficiency
and Effectiveness

While not the subject of this background paper on court
staffing levels, it should be noted that there are a range of
additional steps that should also be taken to improve the
efficiency and effectiveness of the immigration courts.
These include: the greater use of pre-trial conferences to
narrow issues before hearings, the expansion of legal
orientation presentations which have been shown to

! Interim Rule, Designation of Temporary Immigration Judges, 79
Fed. Reg. 133, July 11, 2014.

2 TRAC, Immigration Court Backlog Tool, available at
http://trac.syr.edu/phptools/immigration/court_backlog/; TRAC,

“Ballooning Wait Times for Hearing Dates in Overworked
Immigration Courts,” available at
http://itrac.syr.edu/immigration/reports/405/.

3 American Bar Association, Reforming the Immigration Court
System (2010), p. 2-16; Administrative Conference of the United
States (ACUS), “Immigration Removal Adjudication, Committee
on Adjudication, Proposed Recommendation,” June 14-15, 2012.

4 Editorial Board, “Wait times,” Houston Chronicle, March 21,
2016, -; Editorial Board, “More U.S. Immigration Judges
Needed,” The Monitor, April 12, 2015.; Dianne Solis, “Backlog at
all-time high in federal immigration courts,” The Dallas Morning
News, May 15, 2015.; Editorial Board, “Fighting the Wrong War at

promote efficiency, and the elimination of the asylum filing
deadline bar which places the cases of refugees with well-
founded fears of persecution into the immigration court
removal system. The American Bar Association and other
experts have also recommended shifting the immigration
court system into an independent Article | court or at least
into an independent agency.*®

Moreover, while all hearings should occur in a timely
manner, they should not be rushed ahead in ways that are
unjust and counterproductive, such as by forcing children
or other applicants to appear without counsel.

Another key step that would improve the efficiency and
effectiveness of the immigration courts is the appointment
of counsel for indigent individuals who would otherwise go
unrepresented. In a survey of immigration judges
conducted by ACUS, 92 percent agreed that “when the
respondent has a competent lawyer, | can conduct the
adjudication more efficiently and quickly.”*® A recent study
by the NERA Economic Consulting Firm concluded that
the provision of representation to indigent immigrants in
removal proceedings would ultimately save taxpayers
money.*’

In addition, as recommended in a separate Human Rights
First backgrounder and report, Congress and the
administration should also work together to increase
staffing for the USCIS Asylum Division in order to
eliminate the delays and backlogs in the affirmative
asylum process, and ensure that USCIS can conduct
timely affirmative asylum interviews as well as timely
credible fear and reasonable fear interviews. &
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