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ON HUMAN RIGHTS, the United States must be a beacon. 
Activists fighting for freedom around the globe continue to 
look to us for inspiration and count on us for support. 
Upholding human rights is not only a moral obligation; it’s a 
vital national interest. America is strongest when our policies 
and actions match our values. 

Human Rights First is an independent advocacy and action 
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We believe American leadership is essential in the struggle 
for human rights so we press the U.S. government and 
private companies to respect human rights and the rule of 
law. When they don’t, we step in to demand reform, 
accountability, and justice. Around the world, we work where 
we can best harness American influence to secure core 
freedoms. 

We know that it is not enough to expose and protest injustice, 
so we create the political environment and policy solutions 
necessary to ensure consistent respect for human rights. 
Whether we are protecting refugees, combating torture, or 
defending persecuted minorities, we focus not on making a 
point, but on making a difference. For over 30 years, we’ve 
built bipartisan coalitions and teamed up with frontline 
activists and lawyers to tackle issues that demand American 
leadership. 
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Washington D.C. To maintain our independence, we accept 
no government funding. 
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Introduction 
On January 25, 2017, President Trump signed the 
“Border Security and Immigration Enforcement 
Improvements” executive order. On February 20, 
Homeland Security Secretary John Kelly issued a 
memorandum implementing it. Although the 
executive order’s stated aim is to establish 
“control of the border,” one of its primary—and 
likely intended—consequences will be to restrict 
lawful access to asylum through policies that 
block access to protection at the border, increase 
the criminal prosecution of asylum seekers, and 
subject those who pursue asylum requests to 
arbitrary and lengthy detentions.1 These policies 
violate U.S. law and treaty commitments relating 
to refugee protection. 

But even before Trump’s executive order, 
Customs and Border Protection (CBP) and 
Immigration and Customs Enforcement (ICE) 
have ignored the protections that Congress 
created for asylum seekers in a number of cases, 
disregarding official ICE guidance on detention of 
asylum seekers, and violating U.S. human rights 
and refugee obligations. These abuses occurred 
in a number of locations, including in the El Paso 
region, where a Human Rights First researcher 
visited earlier this month.  

Some examples of violations include asylum 
seekers arriving at U.S. ports of entry being 
turned away, some being criminally prosecuted, 
and many asylum seekers landing in lengthy 
detentions due to automatic parole denials. 
Through the executive order and its implementing 
memorandum,2 the Trump Administration is 
essentially converting these rights-violating 
practices into official U.S. policy. 

The El Paso sector, one of nine Border Patrol 
sectors that run along the southwest border of the 
United States with Mexico, is one of the largest 
and most populated, encompassing 125,500 

square miles including the entire state of New 
Mexico and part of west Texas.3 In fiscal year 
2016 the El Paso sector saw a 364 percent 
increase in the number of families seeking to 
enter the United States, and a 134 percent 
increase in the number of unaccompanied 
children.4  

Although the Rio Grande Valley, Tucson, and San 
Diego sectors receive more individuals seeking to 
enter the country5, the El Paso sector is home to 
three immigration detention facilities, a temporary 
processing center to house recent arrivals, and a 
network of local nonprofit organizations that 
provide legal representation to asylum seekers.6  

The dangers asylum seekers turned back at the 
border face, the prosecution of asylum seekers for 
the crime of “illegal reentry,” and the near 
moratorium on parole make El Paso a microcosm 
of the border region, and an illustrative example of 
the likely impact the government’s new policies 
will have on asylum seekers.  

The Trump Administration should rescind this 
executive order and abandon policies that are 
inconsistent with and aimed at circumventing U.S. 
law and treaty commitments. Instead, the United 
States should address the protection requests at 
the U.S. border as part of a regional refugee and 
displacement crisis. The United States has the 
capacity to both safeguard its borders and adhere 
to its treaty commitments. As they continue to 
take steps to implement this flawed order, the 
Departments of Homeland Security and 
Department of Justice must uphold U.S. human 
rights and refugee protection obligations.  

Vulnerable Asylum Seekers 
Turned Back to Danger 
According to a January 2017 complaint filed with 
the Office of Civil Rights and Civil Liberties and 
the DHS Inspector General, Customs and Border 
Protection agents have been turning back some 
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asylum seekers at official ports of entry across the 
U.S.-Mexico border since July 2016. This includes 
cases of asylum seekers turned back from the 
El Paso port of entry into Ciudad Juarez, Mexico 
as well as asylum seekers turned back from the 
San Ysidro port of entry, initially due to lack of 
processing space during ongoing construction.  

Cases documented between July 2016 and 
January 2017 demonstrate turn-backs occurred at 
several locations across the border in the first 
three months of FY 2017.7 

In the first quarter of FY 2017, El Paso 
experienced a surge in the number of 
unaccompanied minors and families arriving at the 
border. Similar to trends in other sectors, the 
number of families increased 261 percent and the 
number of unaccompanied minors increased 92 
percent when compared to the same period the 
prior year.8 The U.N. Refugee Agency (UNHCR), 
has recognized these populations—
unaccompanied minors and women with children 
from the Northern Triangle of Central America—
as part of a regional refugee crisis.9 

Also in the first quarter of FY 2017, local 
advocates and immigration lawyers reported an 
increase in the number of asylum seekers turned 
away by CBP agents when they requested asylum 
at the official port of entry along the border. For 
example, one attorney reported that in mid-
February 2017 a CBP agent at the El Paso port of 
entry told a Mexican journalist who was seeking 
asylum that Mexicans cannot claim asylum. The 
applicant’s attorney successfully corrected the 
officer and his client was processed.10 However, 
such reports raise concerns that others may be 
turned back when seeking asylum without legal 
assistance. 

U.S. law has established processes for individuals 
to request asylum both within the United States 
and at formal ports of entry. Under U.S. law, 
asylum seekers who request protection at the 

U.S. border but are inadmissible are not to be 
immediately returned. Instead, they should be 
referred for an interview with an asylum officer, 
and if they pass that screening they can file an 
application for asylum before the immigration 
courts.  

Asylum seekers who were summarily rejected at 
the border were left at risk of being deported back 
to persecution in their home countries, in 
contravention of U.S. law and treaty 
commitments; for those who were Mexican, the 
violation of non-refoulement (the obligation to not 
return people to possible persecution) was 
immediate. In addition, asylum seekers rejected at 
the El Paso port of entry were turned back to 
Ciudad Juarez, which was once deemed the most 
dangerous city in the world and where violence is 
again on the rise.11  

These misguided practices at the border penalize 
asylum seekers who seek protection at an official 
port of entry, and ironically, push some to attempt 
to cross the border illegally after U.S. agents 
wrongly deny them access to the U.S. asylum 
system. 

Some examples of this practice in the El Paso 
sector include:  

 In November 2016, a Guatemalan woman and 
her fourteen-year-old daughter attempted to 
seek asylum at the El Paso port of entry after 
receiving death threats in Guatemala. After 
crossing the El Paso Bridge, two CBP agents 
reportedly told her to turn around and refused 
to process the family, despite her request for 
assistance and presentation of documents 
about her asylum claim.  

The mother reported that one officer pushed 
her and pointed a gun at her before she 
turned around and left the bridge. She feared 
leaving the port “because of the threats [she] 
faced in Guatemala and because of the 
danger of [her] daughter being kidnapped and 
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raped in Mexico.” The family crossed the Rio 
Grande River three days later, were detained 
by Border Parole agents and received a 
positive fear determination following 
interviews with the Asylum Office.12  

 In October 2016, a young Guatemalan mother 
and her two-year-old son were turned back in 
Anapra, New Mexico. The mother reported a 
CBP officer grabbed her by the shoulder, 
turned her around to face Mexico and told her 
to leave, stating “we don’t want Guatemalans 
here.”13 

The January 25th executive order and subsequent 
DHS memorandum, citing INA section 
235(b)(2)(C), direct ICE and CBP “to the extent 
appropriate and reasonably practicable” to return 
some arriving individuals to contiguous territories 
(Mexico and Canada) while they await removal 
proceedings, which will apparently be conducted 
by video teleconference.14 The DHS 
memorandum states that such action would be 
undertaken “to the extent otherwise consistent 
with the law and U.S. international treaty 
obligations.”  

Neither the order nor the memorandum explain 
how such a scheme would be consistent with U.S. 
law and treaty commitments relating to refugee 
protection and asylum.  

Last week Mexico’s interior secretary, Miguel 
Angel Osorio Chong, told both Secretary of State 
Rex Tillerson and Homeland Security Secretary 
John Kelly during their visit to Mexico City that 
Mexico would not accept non-Mexican nationals 
turned away by the United States. “We told them it 
is impossible,” reported Secretary Osorio Chong. 
“There is no way, legally, nor is there capacity.”15  

The Refugee Convention and Protocol bar the 
United States from returning refugees to 
persecution “in any manner whatsoever.” U.S. 
immigration and refugee law has established 
processes for arriving asylum seekers to request 

protection and for the adjudication of their 
claims.16 If the proposed scheme were applied to 
asylum seekers, the United States would adopt a 
policy of turning asylum seekers away to face 
danger, persecution, torture and potential 
trafficking in Mexico, and would put non-Mexican 
asylum seekers at grave risk of onward 
refoulement to their countries of persecution.  

Such a system, applied to Mexican and/or non-
Mexican asylum seekers would directly violate 
U.S. domestic law and treaty obligations. It would 
also place already vulnerable refugees in grave 
peril, further erode U.S. global leadership as a 
nation that protects the vulnerable, and encourage 
other countries to likewise shirk their 
responsibilities under international law and 
treaties. 

Expanding Criminal 
Prosecutions Undermines 
Protection 
President Trump’s January 25th order and DHS’s 
implementation memorandum encourage an 
increase in prosecutions for illegal entry, re-entry, 
and other entry-related offences, without any 
mechanism to exempt asylum seekers from 
prosecutions. The criminal prosecution of asylum 
seekers on account of their illegal entry or 
presence violates U.S. treaty commitments.17 

Under Article 31 of the Refugee Convention, the 
United States is barred from penalizing refugees 
“on account of their illegal entry or presence,” a 
provision that certainly includes criminal 
prosecutions for illegal entry and other entry-
related offenses.18  

In May 2015, the DHS Office of Inspector General 
found that the CBP was referring asylum seekers 
for criminal prosecutions for illegal reentry after 
they expressed a fear of return to their home 
country, noting that such referrals may violate the 
Refugee Convention and Protocol.19 Further 
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expansion of such prosecutions and the lack of 
clear guidance to safeguard asylum seekers will 
result in further violations of individuals’ human 
rights and U.S. legal obligations.  

During FY 2016, over 64,000 cases of illegal entry 
and reentry were prosecuted in U.S. District 
Courts—over half of all federal criminal 
prosecutions.20 West Texas and New Mexico 
federal district courts, both within the El Paso 
sector, prosecuted the second and third most 
cases of illegal reentry, behind just the Southern 
District of Texas.21  

In December 2016, U.S. Attorney Damon 
Martinez in southern New Mexico capped the 
number of nonviolent border crosser cases to 150 
per month based on his determination that his 
office’s resources would be better spent fighting 
violent crime.22  

In the El Paso sector, CBP (at ports of entry) and 
Border Patrol agents continue to refer asylum 
seekers for criminal prosecution, and DOJ 
prosecutors continue to prosecute individuals who 
clearly express a fear of return to their home 
country.23 As a result, asylum seekers are 
subjected to criminal prosecutions due to their 
illegal entry, which, as a result, could impact their 
asylum case.  

In July 2016, the Justice Department’s Bureau of 
Prisons closed a privately run 1,200-bed facility in 
New Mexico, which housed non-violent border 
crossers who had been subjected to criminal 
prosecutions, after three questionable deaths of 
inmates were uncovered and the facilities’ medical 
standards fell short of federal requirements.24 In 
October 2016, the same facility was reopened to 
house immigrants detained under ICE’s 
administrative detention authority. Bed space for 
immigrants who are criminally prosecuted for 
entry related offences has also been expanded at 
the Torrance County Detention Facility outside of 
Albuquerque, New Mexico25  

While some may be afforded belated access to 
U.S. protection channels after being subjected to 
criminal prosecutions, these asylum seekers have 
already been penalized.26 Neither DHS nor DOJ 
appear to have mechanisms to prevent referral for 
prosecutions that violate Article 31 of the Refugee 
Convention.27  

Two examples documented in a report issued by 
Borderland Immigration Council include:  

 A Honduran asylum seeker was criminally 
prosecuted after requesting asylum at the 
El Paso port of entry. After requesting asylum, 
along with his mother, the asylum seeker was 
criminally prosecuted for illegal entry. After he 
was prosecuted and moved from criminal 
detention into immigration detention, ICE 
denied his request for parole, claiming that he 
was a “flight risk” and that he attempted to 
“elude inspection.” His attorneys report that 
their client did not elude inspection, noting 
that he requested asylum at the official port of 
entry. His mother was paroled into the United 
States to reside with her U.S. legal permanent 
resident daughter. The asylum seeker had 
been held in detention for over one year. 28  

 In 2016, a Mexican woman was denied entry 
at the El Paso port of entry after a CBP officer 
reportedly told her “Mexicans don’t get 
asylum.” She was fleeing Mexico after drug 
cartels raped her. Upon returning to the port 
of entry to again attempt to seek asylum, she 
was detained and criminally charged with 
illegal re-entry.29  

Parole Denials Prolong Detention 
of Asylum Seekers  
President Trump’s January 25th executive order 
calls for non-citizens who have not been admitted 
to the United States to be held in detention 
facilities for the duration of their immigration and 
asylum proceedings, and calls for the issuance or 
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revision of regulations to the extent that they are 
inconsistent with the guidance.30  

DHS’s implementation memorandum calls for an 
end to policies it describes as “catch-and-release,” 
identifies a very limited list of circumstances under 
which an immigrant or asylum seeker can be 
considered for release on a case-by-case basis, 
and states that ICE’s parole authority should be 
used only “sparingly.” It lists limited scenarios 
where release from detention would be 
appropriate, including where release is required 
by statute, by a binding settlement agreement or 
order issued by a competent judicial or 
administrative authority, or when an arriving alien 
who has passed the credible fear screening 
process “affirmatively establishes” certain 
criteria.31 

The memorandum specifically confirms that the 
ICE parole directive relating to asylum seekers 
who initially arrived at official ports of entry is still 
in effect.32 It also however indicates that the 
parole directive remains in effect “pending further 
review”, evaluation, and the issuance of additional 
ICE guidance.  

Requiring an asylum seeker to “affirmatively 
establish” that he/she meets the requirements for 
parole signals that DHS may no longer asses 
each asylum seeker who passes the credible fear 
screening for release, which would leave the 
many asylum seekers who do not have the 
resources to pay for legal counsel stuck in 
detention for the duration of their proceedings 
even if they meet the relevant release criteria.33 

ICE officers have in many cases failed to follow 
the official ICE parole directive, applied the parole 
criteria inconsistently, or failed to release asylum 
seekers from detention even when they present 
evidence that they satisfy the parole criteria. In a 
series of reports issued in 2016, Human Rights 
First documented these arbitrary and costly 

detention and parole practices that leave many 
asylum seekers in detention unnecessarily.34  

Article 9 of the International Covenant on Civil and 
Political Rights requires prompt court review of 
immigration detention and prohibits the use of 
immigration detention in ways that are arbitrary, 
including when its use is unnecessary and 
disproportionate to achieving the government 
objective.35 The detention of asylum seekers is 
also limited under the Refugee Convention.36  

Government data, accounts of local nonprofit 
attorneys, and a report by the Borderland 
Immigration Council all indicate that despite the 
ICE parole directive and U.S. human rights and 
refugee protection treaty obligations, ICE in the 
El Paso sector denies asylum seekers parole 
even when they meet the ICE parole directive 
guidelines for release. In September 2016, 
Human Rights First found the same to be true in 
Georgia37, and as of November 2016, ICE was 
rarely granting parole to asylum seekers in New 
Jersey.38 

On any given night, an estimated 4,000 
immigrants are held in three ICE detention 
facilities in the El Paso sector.39 Most recently 
available data indicates that ICE paroled zero 
individuals from the Otero County facility and two 
from the West Texas Detention Facility in Sierra 
Blanca during a 12-month period.40 At the El Paso 
Service Processing Center, ICE paroled 185 
detainees during the same period but transferred 
over 1,900 to other facilities within the region that 
granted almost no paroles.41  

Local attorneys report that many of their asylum 
seeker clients are transferred from the El Paso 
Service Processing Center to more remote 
centers such as the facility in Sierra Blanca, 
where pro bono lawyers cannot afford to travel 
and where parole is essentially unavailable.42  

Additionally, local attorneys report bonds are set 
extremely high, often between ten and thirty 



VIOLATIONS AT THE BORDER 6 

HUMAN RIGHTS FIRST 

thousand dollars. These amounts are far too high 
for indigent asylum seekers to pay, leaving them 
detained for extended periods of time. Attorneys 
also report that custody hearings to set bond often 
turn into mini-asylum hearings, with immigration 
judges expecting nearly full presentation of the 
underlying asylum claim before setting or reducing 
bond amounts.43 

The Borderland Immigration Council, a coalition of 
private and nonprofit attorneys, documented a rise 
in parole denials and prolonged detention after the 
arrival of a new ICE Field Office Director in 
December 2015. The new director had previously 
served as Deputy Field Office Director in Atlanta, 
Georgia, during the time data shows zero 
immigrants were paroled from Georgia detention 
facilities.44 Lawyers in El Paso report that parole 
requests for their asylum seeker clients that were 
previously granted as they met the parole criteria 
are now instead denied despite appearing to meet 
the official ICE parole criteria.45  

For example:  

 A Mexican asylum seeker was denied release 
on parole even though he had extensive 
documentation of his U.S. family ties and 
identity. In 2015, a Mexican national 
presented at the El Paso port of entry to seek 
asylum after his twin brother and a cousin 
were detained and tortured by members of the 
Mexican federal police in 2013. After he was 
determined to meet the credible fear 
screening standard, his attorney submitted a 
parole request. His parole request included 
evidence of eight U.S. citizen or legal 
permanent resident family members, school 
and immunization records, a letter from his 
church attesting to his identity, along with 
letters and photographs from his family 
members in the United States. Despite ample 
evidence to the contrary, ICE denied parole in 
a form letter claiming he was a flight risk and 
danger to the community. He was held in 

detention for two years in the West Texas 
Detention Facility in Sierra Blanca before a 
writ of habeas corpus was granted and he 
was released on an ankle bracelet. His case 
was subsequently denied and he was 
deported in June before his attorneys could 
appeal a stay of removal.46 

Recommendations 
Human Rights First urges the Trump 
Administration to: 
 Rescind provisions of the “Border Security 

and Immigration Enforcement Improvements” 
executive order that block access to asylum, 
undermine due process, and violate U.S. 
treaty commitments.  

 Abandon schemes that turn away asylum 
seekers at U.S. borders in circumvention of 
U.S. law and treaty commitments and further 
restrict access to asylum.  

Human Rights First urges the 
Department of Homeland Security to:  
 Stop the practice of turning away asylum 

seekers without referring them for protection 
processing or asylum proceedings and 
strengthen safeguards to identify and properly 
refer individuals in need of protection, 
including by strengthening the implementation 
of protection safeguards in the expedited 
removal process, as recommended by the 
bipartisan U.S. Commission on International 
Religious Freedom.  

 Instruct Customs and Border Patrol to cease 
the practice of referring asylum seekers for 
criminal prosecution on matters relating to 
their illegal entry or presence, as such 
prosecutions generally constitute a violation of 
Article 31 of the Refugee Convention. Instead, 
agents should refer them to appropriate 
protection screening interviews. The 
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Department of Justice should also cease 
initiating such prosecutions. 

 Ensure local ICE offices follow the ICE asylum 
parole directive, work with DOJ to provide 
access to immigration custody hearings for 

asylum seekers, and ensure that any future 
ICE guidance or regulatory changes comply 
with U.S. treaty commitments under the 
Refugee Convention and Article 9 of the 
International Covenant on Civil and Political 
Rights.  
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