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Overview 

In October 2015, the Law and Justice party (PiS) 
won an outright majority in parliament with 37.6 
percent of the vote, avoiding the need to form a 
coalition government. The party ran a moderate 
though populist campaign, but after the election took 
a decidedly nationalist turn. Party leader Jarosław 
Kaczyński (who is a member of parliament but holds 
no other public office) crafted a motto of “good 
change” as a revolt against what he deemed the 
privileged establishment: elites that had turned 
toward the EU and the liberal world order and, 
according to him, against the interests of Poland.   
 
The Law and Justice party’s philosophy is grounded 
in the belief that when domestic and other European 
elites created a post-communist constitution in 1997 
they did not represent the interests of the “real 
Poles” that are members of PiS, so party members  
may freely violate its provisions.1 Interpreting its 
election victory as a broad mandate from the people, 
PiS believes that it alone may define rights and 
obligations under the Constitution, therefore courts 
should have no power to defy or criticize the 
executive and legislative branches. Kaczyński’s 
disdain for constitutional checks and balances was 
solidified when, during the prior period of Law and 
Justice government, from 2005 to 2007, in which he 
served as prime minister, the Constitutional Tribunal 
repeatedly blocked his policies.     
 
Combining attacks on the EU with xenophobic 
rhetoric to exploit the refugee crisis, the Law and 
Justice approach proved to be an overwhelming 

political success and carried the party back to 
power.  
 
The Law and Justice campaign against democratic 
institutions began in November 2015 with an effort to 
undermine the Constitutional Tribunal, but then went 
on to deconstruct step-by-step the entire judicial 
system, independent media, electoral systems at 
every level, and civil society – basically, any 
institution that could challenge its power. Many of 
the government’s methods violated the Constitution 
and accepted legal procedures. Employing a new 
method of expedited legislating, Law and Justice 
uses “Private Member Bills” so that expert 
consultation is not required and votes can be fast-
tracked. When the Constitutional Tribunal ruled such 
actions unconstitutional, or mandated stays, the 
government ignored the rulings. In addition, shortly 
after taking power, Law and Justice purged the 
public administration and civil service, keeping only 
loyalists.2 This focus on loyalty above legality, and 
on centralization of control, have earned the 
government comparisons to a neo-Soviet 
leadership.3 While legislated changes have been 
incremental, the cumulative effect has resulted in 
structural transformation, likened by some to boiling 
a frog. 

Undermining Judicial Independence 

The Constitutional Tribunal / The Office of 

the Prosecutor 

On November 12, 2015, the new Sejm had its first 
sitting. Within a week, the government imposed term 
limits on the Constitutional Tribunal’s leadership. It 
then cancelled five nominations for the Tribunal 
proposed by the outgoing Civic Platform government 
(two of which were later found by the Tribunal to be 
improper). Despite a formal petition to stay its 
actions as possibly unconstitutional, the Sejm 
nominated five new judges and confirmed them in 

https://www.brookings.edu/research/the-anatomy-of-illiberal-states/
https://www.brookings.edu/research/the-anatomy-of-illiberal-states/
https://www.brookings.edu/research/the-anatomy-of-illiberal-states/
https://www.brookings.edu/research/the-anatomy-of-illiberal-states/


BRIEF 

Human Rights First 

rapid-fire proceedings, late at night on December 2, 
2015. Four took their oaths in the early hours of 
December 3, the last on December 9.4 
 
When the Tribunal ruled three of the judicial 
appointments unconstitutional, and found several 
other constitutional violations, then-Prime Minister 
Beata Szydło, in an unprecedented action, 
prohibited publication of the rulings so as to prevent 
them from taking effect. 
 
On December 22, 2015, Law and Justice passed 
additional legislation radically overhauling the 
Tribunal’s functions. The legislation, which took 
effect immediately, gave the unconstitutionally 
appointed judges the power to veto key decisions. 
One key provision required the Tribunal to hear 
cases only in the order in which they were filed. In 
March 2016, the Tribunal (under its old rules) struck 
down the legislation as intended to paralyze the 
Tribunal in violation of separation of powers. The 
government again refused to publish or recognize 
the ruling.  
 
In the same time frame, in February 2016, the 
government consolidated the offices of General 
Prosecutor and Minister of Justice, making the head 
prosecutor a political position subordinate to the 
executive. Under the terms of the new Law on the 
Prosecutor’s Office, a recent report established that 
over six thousand prosecutors were forced out for 
perceived disagreements with the ruling party on 
policy, including 1000 officers, the managing 
prosecutors in charge of most major departments, 
and six of seven Deputy Prosecutors General.5  
 
To complete its takeover of the Tribunal, in late 
2016, the pro-government judges colluded with 
parliament to ensure that a vote for head judge 
occurred when only pro-government judges were 
present. Despite the lack of a quorum present for the 
vote, President Duda honored the outcome. The 
new head judge put the deputy on indefinite leave. 
Another judge resigned. These changes, plus the 
illegal-seating of judges gave Law and Justice a 
majority on the Tribunal. Without further protests 
from the (newly-reconstituted) Constitutional 
Tribunal, decisions striking down recent laws were 
taken off the Tribunal’s website and no longer 
considered binding. And suddenly, the government’s 
caustic criticisms of the Tribunal stopped.  

The Supreme Court/ Ordinary Courts 

In January 2017, after completing its takeover of the 
Constitutional Tribunal, the government mounted a 
large-scale overhaul of the Supreme Court,6 the 
lower (ordinary) courts, and the body charged with 
selecting judges and ensuring judicial 
independence, the National Council of the Judiciary. 
New laws, which gave the President and Minister of 
Justice more control over the judiciary, were signed 
by President Duda in July and December 2017. 
Duda signed the new legislation despite street 
protests by tens of thousands of Poles nationwide 
starting in mid-July 2017, sharp criticism from 
multilateral bodies and the international community, 
and the European Commission’s threat to 
immediately activate the Article 7 Rule of Law 
Mechanism.7 

 
The 2017 laws gave the President power to force 
the retirement of Supreme Court judges over 65 by 
July 2018. The reforms also expanded the Supreme 
Court to 120 judges, increasing party control with the 
appointment of new judges. They created two new 
political bodies: one empowered to re-decide any 
court ruling since October 1997 (called an 
“extraordinary appeal" body), and another charged 
with disciplining judges. Both bodies include lay 
persons, essentially political appointees, lacking any 
legal experience. New judges are now appointed by 
a body whose members are elected by the Sejm 
instead of being selected by judges, and selection is 
no longer transparent. 

 
The laws also gave the Minister of Justice/General 
Prosecutor power to force the retirement of regional 
court heads and deputies. By February 28, 2018, 
149 of them were forced out with no opportunity to 
appeal the decision. The Minister of Justice was 
given power to establish temporary rules governing 
courts.  

 
On July 3, 2018, President Duda told 15 Supreme 
Court judges that they were to be “retired” under the 
new law. However, the President of the Court, 
Malgorzata Gersdorf, and the other “retired” judges 
continued to insist they remained on the bench. In 
hearings to confirm new Supreme Court judges, 
candidates were asked whether Gersdorf remained 
President of the Court. Only those that answered 
“no” were allowed to move forward.8 A new National 
Council of the Judiciary was established and began 
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choosing judges using a non-transparent process; it 
created a blacklist of pro-democracy judges.9 

 
On July 24, the president signed new legislation 
easing requirements for new appointments to the 
Supreme Court that were proposed and passed 
through extremely expedited procedures. Their aim 
was to quicken new appointments and re-fill the 
Supreme Court ahead of judicial review of the recent 
legislation by the European Court of Justice (ECJ). 
However, the ECJ invalidated the retirements and 
ordered reappointment of the retired judges.  While 
the government eventually complied, it then began 
using the newly-created disciplinary body to 
discipline judges for charges that amounted to 
disagreeing with the government. As of December 
2018, at least a dozen of the judges are on track to 
lose positions due to politicized disciplinary 
charges.10  

 
In January 2018, the government passed a law 
politicizing appointments to the National Electoral 
Commission, formerly populated by judges 
appointed by independent judicial bodies. Now it is 
made up of one member of the (party-controlled) 
Constitutional Tribunal, one member of the (party-
controlled) Supreme Court, and seven members 
elected by the Sejm.11  

Repressing Media and Civil Society  

One of PiS’s early purges of non-loyalists focused 
on public media.  In January 2016, new legislation 
terminated broadcasters’ supervisory boards and 
empowered the treasury minister to hire and fire 
broadcasting chiefs, formerly selected through a 
competitive process. More than 225 journalists and 
managers were fired or quit in protest. In December 
2016, the Constitutional Tribunal deemed the law 
unconstitutional. The ruling was ignored.   
 
As a result, the main public television station, 
Telewizja Polska or TVP, was transformed into a 
government mouthpiece. Broadcasts slather 
compliments on the government and call critics and 
NGOs corrupt traitors. All government-associated 
support for independent media was halted and has 
been shifted to pro-government outlets.12 Concerns 
remain that private media will be targeted.  
 
In its quest to stamp out opposition, in 2016, the 
government abolished or defunded numerous 
organizations focused on human rights and 
combating xenophobia.13 It legislated an education 

reform that terminated programs on tolerance and 
equality in favor of increased discussions of religion 
and patriotism.   
 
It created GONGOs to steer government-controlled 
funding from the EU and Norway towards these 
groups, de facto defunding independent NGOs, such 
as the Helsinki Foundation for Human Rights’ and 
the Association for Legal Intervention’s programs 
that assist refugees, and the Center for Women’s 
Rights and BABA Lubuskie Center for Women’s 
Rights that assisted victims of domestic violence.14 
In September 2017, the government created two 
new entities to govern NGOs. Unlike prior 
independent oversight entities, the new bodies are 
controlled by the Sejm and the Prime Minister. 

Purging Intelligence Services and the 

Military  

In addition to targeting core democratic institutions, 
beginning in late 2015, and continuing to January 
2017, Law and Justice systematically purged the 
military leadership and the intelligence community, 
targeting individual leaders and staff perceived to be 
insufficiently loyal to the party.15 Between 2015 and 
2017, 36 generals in the Polish armed forces were 
either dismissed or demoted, including a quarter of 
Poland’s general staff.16 Over the same period, Law 
and Justice dismissed and replaced all top officials 
in Poland’s counterintelligence agency,17 and 200 
colonels resigned from the military to protest the 
purges (though many resignations seem to have 
occurred under pressure and in response to threat of 
dismissal).18 The purge of military intelligence 
included a raid by Ministry of Defense officials on a 
NATO-affiliated intelligence training center in 
Warsaw, during which officers working at the center 
were dismissed.19 As of 2018, the Polish security 
apparatus has been described by a Polish general 
as in “disarray” due to the purges.20 ◼ 

Recommendations 

Members of Congress Should:  

• Authorize and appropriate a reintroduction of 
democracy funding in Central and Eastern 
Europe, including in Poland, to strengthen 
local civil society, independent media, and 
accountability/watchdog groups, especially 
those operating outside of large cities. In 
reintroducing funding in the region, 
Congress should cite the need to shore up 
democratic institutions in the country. 
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• In determining whether to create a 
permanent military base in Poland or 
permanently station U.S. military forces 
there, in response to Poland's 2018 
requests, require the Departments of State 
and Defense to conduct as part of their 
feasibility study a review of the state of rule 
of law and judicial independence in Poland's 
legal system pursuant to international 
standards set by the Venice Commission, 
including the Rule of Law Checklist, to 
determine whether Polish institutions 
continue to function according to democratic 
principles of rule of law and protection of 
individual rights and freedoms.   

 
• Place limits on U.S. provision of 

International Military Education and Training 
services to Polish officers unless and until 
the Polish government agrees to terminate 
disciplinary proceedings against all judges 
for criticism of the government; cancel the 
“extraordinary appeal” procedure, and 
provide review of all judicial, military, 
intelligence, prosecution, and civil service 
personnel that were forced to resign or 
retire. 
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